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                     IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

    Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

                Judicial Magistrate First Class,

Tezpur, Sonitpur

G.R. Case No. 1194/2015

State

Versus

Niranjan Nath and others

 (Under section 342/323/506/34 IPC)

             Offence explained on: 09.12.2016

Evidence recorded on: 08.08.2017, 17.10.2017, 27.11.2017, 05.02.2019

             Statements recorded on: 11.07.2019

             Arguments heard on: 15.07.2019

             Judgment delivered on: 30.07.2019

             Advocate for the Prosecution: Ms. Neeva Devi and Mr. Tapan Das

Advocate for the Accused: Mr Amiyo Saikia and Mouchumi Bhagowaty

                                                         J U D G E M E N T

   Prosecution Case in brief: 

1. This case arose out of Jamuguri P.S Case No. 68/15 u/s 342/323/506/34
IPC based  on  the  gist  of  facts  stated  in  the  ejahar  which  has  set  this
criminal case in motion against accused person. 

2. Prosecution  case  is  initiated  on  the  basis  of  written  ejahar  dated
25.05.15 stating inter-alia that on 15.02.15 at about 2.00 p.m., accused
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Niranjan Nath told the informant that he was called by one Paban Nath to
search for cow. The informant immediately left for Seoni Chowk and there
he saw one Jiban Nath sitting near bamboo trees. Accused Niranjan Nath,
Bipul Nath and Prasanta Nath took the informant to the house of Girish
Nath and forced him to admit that he stole the cow and also threatened to
kill him with a khukuri. Accused Niranjan Nath recorded the conversation of
the informant in mobile phone. It is also alleged that the accused persons
assaulted the informant  by their  hands  and dumped him in  a  hole  pit,
keeping his body covered inside it with his head being left outside the hole.
Hence this case.

3. On receiving the ejahar OC, Jamuguri registered a case as Jamuguri P.S.
Case no 68/15, u/s 342/323/506/34 of the Indian Penal Code. Thereafter, I/O
has  launched  the  investigation  of  this  case.  After  completion  of
investigation, I/O has finally submitted charge sheet u/s 342/323/506/34 of
the IPC against the accused persons. 

4. Thereafter, cognizance has been taken and summon have been issued
to  the  accused  persons.  On  appearance  of  accused persons,  necessary
documents  required  u/s  207  Cr.  P.C  have  been  furnished  to  them.  On
perusal of the materials on record particulars of offence u/s 342/323/506/34
IPC  is  read  over  and  explained  to  the  accused  persons  to  which  they
pleaded not guilty and claimed to be tried.

5. Prosecution, in support of its case has examined only 5 (five) witnesses. 

6. Defence has categorically denied the allegations levelled against  the
accused person. The same is apparent from the statements of the accused
persons  recorded  under  section  313  Cr.P.C.  Accused  person  denied
adducing evidence in defence.

7. I have heard the arguments advanced by the learned counsel for the
accused person and Ld. A.P.P. Perused the materials available in the case
record.  Upon  hearing  both  the  parties  and  on  perusal  of  the  record,
following points for determination are formulated for proper adjudication of
this case. 

POINTS FOR DETERMINATION:

Point  No  1:  Whether  the  accused  persons  in  furtherance  of  common
intention  wrongfully  confined  the  informant  and  thereby  committed  an
offence punishable u/s 342/34 of the I.P.C.? 
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Point  No  2:  Whether  the  accused  persons  in  furtherance  of  common
intention voluntarily caused hurt to the informant and thereby committed
an offence punishable u/s 323/34 of the I.P.C.? 

Point  No  3:  Whether  the  accused  persons  in  furtherance  of  common
intention  criminally  intimidated  the  informant  to  kill  him  and  thereby
committed an offence punishable u/s 506/34 of the I.P.C.? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8. Now let me try to decide the above points on the basis of evidences
on record. In order to make a clear and convenient discussion, I deem it
fit to reproduce the relevant testimonies of witness. 

9. P.W-1, Sanju Sahani (informant) deposed in his evidence in chief
that in the year 2005 at about 2.00 p.m., to 2.30 p.m., when he was at
his house when Niranjan Nath called him to search for the cow. Accused
Jiban Nath, Prasanta Nath and Bipul Nath asked him to cultivate the land
of Jiban Nath. Later on in the evening hours the accused persons took
him to an unknown place in search of the cow. Then in chapori centre
they took away the mobile of the informant and spoke to some other
persons and thereafter brought the informant to the house of one Girish
Nath. In the house of Girish Nath the informant was physically assaulted
and Niranjan Nath put a khukri on his neck and asked him to admit that
he stole cow. In fact accused persons recorded the conversation over
phone and out of fear the informant admitted that he stole the cow. On
the same day at about 11.00 p.m., he admitted before the investigating
agency that he stole the cow. Thereafter, he lodged the ejahar.

10. During cross-examination, P.W-1 deposed that he was detained in
judicial  custody in connection with theft  of  cow for almost seventeen
days.  Accused persons  physically  assaulted him.  P.W-1  at  the  test  of
cross-examination deposed that he visited the house of Niranjan Nath
once or twice and Niranjan Nath also visited his house twice. When he
went in search of the cow with the accused persons one Jiban Nath saw
him. At that time he was with Prasanta Nath in a cycle to search for the
cows and he talked with Jiban Nath in the cultivated land. One of them
was  grazing  the  cows  and  two  of  them  were  talking.  P.W-1,  further
deposed that he went to the house of Girish Nath in a cycle and there
are no house near the house of Girish Nath but people walk through the
road situated in front of the hose of Girish Nath. P.W-1 stated that he
does not know if police seized the mobile phone or not. The incident took
place in the month of February 2015 and thereafter he was arrested and
detained in judicial custody for seventeen days. He lodged this case after
his release from the jail.  Further he deposed that he cannot say who
wrote the ejahar and he also does not remember whether he has lodged
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the ejahar. He visited the house of Girish Nath along with the remaining
three accused persons and in the ejahar there is no mention that he was
beaten up by Girish Nath. He admitted that he works in the house of
Jiban Nath. He was sitting near bamboo trees with Jiban Nath, Niranjan
Nath, Bipul Nath and Prasanta Nath and at that time the wife of Jiban
Nath was present and she is still alive.

11. P.W-2, Jiban Ch. Nath, stated in his examination in chief that he
knows both the complainant and the accused. The incident took place
about one year ago but he does not remember the date. Prior to the
occurrence of the incident on the previous night the cow of Dimeswar
Nath was stolen.  On the next  date of  incident  of  the occurrence Sri.
Sanju Sahani informed him that the cow of Dimeswar Nath was stolen
and he was on the search for the cow. P.W-2 further deposed that on that
date when Sanju Sahani came, he asked whether Dimeswar Nath would
be coming or  not.  Then he himself  and Sanju Sahani  was cultivating
land. In the evening when the persons came then the complainant left
the place. Thereafter, he left for his place and does not know anything
thereafter.

12. Cross examination of P.W-2 is declined. 

13.  P.W-3,  Tuta  Miya  deposed  in  his  evidence  that he  knows  the
complainant  as  well  as  the accused persons.  He did  not  witness  the
incident but he heard that cows were stolen. He further deposed that he
knows nothing about this incident. 

14. Cross examination of P.W-3 is declined. 

15. P.W-4, Pawan Nath deposed in his evidence in chief that he knows
both the parties. This incident took place one year back. Informant told
him  that  his  cows  were  stolen  and  that  he  went  to  house  of  the
informant and thereafter informed the matter verbally to the concerned
officer-in-charge. In the noon at 12 p.m., one Sanju Sahani told him that
he would accompany Prasanta.  At 7 p.m., he came to know that the
cows were not recovered. P.W-3 further deposed that he knows nothing
about the incident. 

16. Cross examination of P.W-4 is declined.

17. P.W-5, Mohan Ch. Nath, deposed that on 25.05.15 he was posted
as ASI of Jammuguri PS. On that day one Sanju Sahani lodged an  ejahar
at Jammuguri  PS and Abdul Matlif  Choudhury registered the case and
endorsed him with the investigation of this case.  After endorsing him
with the investigation of this case, P.W-5 visited the place of occurrence,
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prepared the sketch map and recorded the statement of witnesses. He
arrested the accused and thereafter the accused was enlarged on bail.

18. After  completion of  the investigation,  he submitted charge sheet
against  Niranjan Nath,  Bipul  Nath,  Prasanta Nath and Girish Nath u/s
342/323/506/34  of  IPC.  P.W-5  further  deposed  that  he  recorded  the
statement of Tota Miya where he stated that he saw the accused perons
beating and pulling the hair of the informant.

19. When put to cross P.W-5 deposed that in his cross examination he
stated that the incident took place 15.02.15 at about 2.00 p.m., and that
he received the ejahar on 25.05.15. There is no mention in the ejahar as
to  why  there  was  a  delay  of  ten  days  in  lodging  the  same.   P.W-5
deposed  that  he  submitted  that  the  chargesheet  but  the  date  of
occurrence is not written in the chargesheet. At the time of recording the
statement of Sanju Sahani did not state before him that a khukri was
place on his neck. No mobile phone was seized in connection with this
case. P.W-5 denied suggestion put forth by the defence stating that the
sections charge sheeted against the accused persons are not framed
without  proper  investigation.  On  25.05.15  at  about  7:00  p.m.,  he
recorded the statement of Tota Miya at the place of occurrence. P.W-5
also denied suggestion put forth by the defence stating that he denied
suggestion put by defence that he did not record the statement of Tota
Miya.

20. After going through the evidence of all the P.W’s it is seen that there
is no evidence at all against the accused persons that they obstructed
the informant Sanju Sahani from proceeding to a particular place which
is supposed to be the offence u/s 342 of IPC. The offence of wrongful
confinement  is  described  u/s  340  of  IPC  which  reads  as  follows:  “
Whoever wrongfully restrains any person in such a manner as to prevent
that person from proceeding beyond certain circumscribing limits, is said
to be wrongfully confined that person.” On a bare look at the provision, it
reveals that to constitute an offence u/s 342 of IPC there must be not
only confinement as defined in the section but confinement must also be
wrongful. The gist of the offence is placing are restrained preventing a
person from proceeding in a particular direction as desired by him. It
transpires  that  where  there  is  a  restrain  preventing  a  person  from
proceeding in a direction he wants to go, that will amount to wrongful
confinement. Any effective restrain all right of freedom whether caused
by threats or actuated by physical force is sufficient for the purpose of
committing  an  offence  u/s.  342  of  IPC.   But,  here  in  this  case  the
evidence of the victim is not at all convincing to attract the offence u/s
342 of IPC. The evidence of the informant as well as other P.W’s lend no
help to the prosecution story.
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21. Now the informant has alleged that he was assaulted by each of the
accused  person  but  he  has  not  explained  in  his  evidence  where  he
sustained to injuries. Going through the medical report it is seen that no
injury is sustained by the victim. Hence no offence is made out against
the accused persons for committing offence punishable u/s 323/34 IPC.

22. With regards to commission of offence u/s 506/34 IPC, it is seen that
the  informant  failed  to  implicate  the  accused persons  in  this  regard.
None of the witness stated that the informant was meted out with any
criminal intimidation. 

23. Thus,  from the  testimony  of  the  principle  witnesses,  who  is  the
informant and the victim of this case, it transpires that they have not
supported the case of the prosecution, as set out in the ejahar.  Thus
what  has come from the evidence of  the said  witnesses that  though
some dispute arose between the informant and the accused persons but
it was not so big enough as had been exaggerated in the ejahar. Thus,
from the aforesaid discussion, it is seen that none of the witnesses have
implicated the  accused person  for  commission of  the  offences.  Thus,
from the evidence of the principle witnesses, I find it difficult to convict
the accused persons.

                                                                          ORDER

24. In view of the above discussions, I am of the considered opinion that,
prosecution  has  failed  to  establish  the  case  against  accused  persons
namely Niranjan Nath, Prashanta Nath, Girish Nath, Bipul Nath. Accordingly,
accused  persons  are  acquitted  of  the  charges  u/s  342/323/506/34 IPC
levelled against them in this instant case. 

25. Set the accused persons at liberty forthwith.

26. The bail bond for the accused persons are extended for a further period
of six (6) months. 

  27. The case is disposed of on contest accordingly.

Given under my hand and seal  on this 30th day of  July,  2019 at  Tezpur,
Sonitpur.

                                                                              (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                               Tezpur, Sonitpur
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                                                APPENDIX

A. WITNESS OF PROSECUTION:

     1. P.W-1: Sanju Sahani (informant)

     2. P.W-2:  Jiban Ch. Nath

     3. P.W-3: Tuta Miya

     4. P.W-4: Pawan Nath

     5. P.W-5: Mohan Ch. Nath
 

B. EXHIBITS OF PROSECUTION:                                                                        
 

    1. Exhibit.1: Ejahar

    2. Exhibit 1(1): Signature of P.W-1 in the ejahar

    3. Exhibit 1(2): Signature of Abdul Matlaf Choudhury

    4. Exhibit 2: Sketch map

    5. Exhibit 2(1): Signature of P.W-5 in the sketch map

    6. Exhibit 3: chargesheet

    7. Exhibit 3(1): Signature of P.W-5 in the chargesheet

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                                                     

         (Ms. Sparsita Garg)
                                                                  Judicial Magistrate First Class

                                                                             Tezpur, Sonitpur
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